OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Bert Ford, Administrator
Texss Ligquor Control Board
Austin, Texas '

Dear Sir: : Opindlon No., 0-5608,

¥e have your request

opinian, from which
~we quote as follows: . ‘

"A gcerts over a periof
. 0f years held asGeridg o\ electdqpd in whioh prohibi-

And thereafter an elee-
 fed

gdany¥ in that county has besn
hégged will the uvalawful seale of liquor,
ioul¥, 4t be surficient proof to sllege
and edtablizh the faet that the most
ydent] election held in the county failed
b lpgalize the sale of beer, and thet
by Leason of sugh election the sala of
quor was proiibited in the sailld county?

"2, Is 1% neocsaar{ to allegs and prove the
~ original electicn or the most yeoent

election in whioch absolute prohibition
‘wag estsblished, snd to ohronologioslly
present the rasults of subsequent ¢leo-
tlons in which the sale of béer only had
been legalized, and that legalizing the
sale of all algoholic beverages had
falled in & vote upon the issue submitted
tc the people? _

HO COMMUNICATION IS TO BE CONSTRUED A5 A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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s Would there be sufficient evidence to
{zuwc that the nale of liguor is unlawful
a showing that at a given times an elec-
-tion had been successfully oarried to
prohibit the sale of all alcoholic heve-
aragés, and that auybsequently no slszotion
had besn held in thils county heving the
effect of legelizing the sale ¢ liquor?®

thile we have nol found any appellate court decialien
in point upon the guestioms proprounded, we have givan eareful.
gongideration to the gsame, and we have reached the following
conclusiones ' :

. In enswer to your first quastiocn, you ars advised
that 1o our opinicn the asllegationis anéd proof shounld show the
nost recent election in which the traffic in alocholic bev~
sreges had bdesn positively ggehlhtted. In*other words, if

in the oounty. in queation, for exampls, an eleotion had besn
held en Eanuar{ 1, 1938 prohibiting mdeclutely all aloocholie
beveraged, including besr of less timn four per cent (A%},
and thea or Jasnuary 1, 1939 another slestion was hald in an
effort to legalize such beer, but which proposition falled to

mr’.. ’W“‘tﬁ.p!! int: “d‘-’ !fﬂ!mﬁﬂn*ﬂh e ,au“. ﬂl‘!’lﬁﬁ- o Al R

tion of January 1, 1938, and need make no reference tc the
elsotion of 1939, irrespective of what type of alecholis bev-
erage 1s involvei in the pending osse, Sinece the originsl
eleation of 1938 zes;tivaz; prohibited all liquors, the eleo-~
tion of 1939 where ose favoripng legalization loat the
eleotion would have no bearing upoa the matter,

Hour sesond question presents some &ifficulty until
.4t s thoroughly understood, As we understand you, you desirs
to know the result in the following sort of hypothetickl situa-
tiont Xleetion held on Januvary 1, 1938 positively prohibited
all liguors. Blection on Januery 1, 1930 legalized rauxmzar
cent (1%) beer. A third election on Jeanuary 1, 1940 submitted
to the people of the county the guestian of legeliszing all
liquors, but the proposition was defeated, If such de The
true situstion, you are advised that im our opiniocn for prose-
cutions a m.é offenders angaged in the sale, ate., of 3ll)
types of intoxieants except beer, you should allege and prove
the eleotion of January 1, 1938, and need not make alluslon

to the subsequent elsctions. Suoh elestions were not positive
in effeot; ﬁhqi did not change the status of anything, ¢x-
capt that the 1939 election made ths male, sto, of beer ocn-
tagning not more than four pey ceantum (&5’ of alaoohol legal
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within the county., It is ocur opinlion that the legal statue
of four rer oentum (4%) beer was not ultersd by the 1940
eledtion; faflure to legalize all liguors did not positivel
prohibit the sale, eto. of the beer, whicu had been legallzed
by the 1939 sleotion,

~ Your third question, as stated, is snaswerad in the
affirmative, e ripeat the statement mads in cur answer %o
your first question,; that the sllegations snd proof should
show the moat receit election in which the traffioc in aleoholie
beversges had been positively prohibited, To carry our hypo-
thetioel proposition further, suppose that{ in addition to
the three clections mentioned in the preceding paragraph
hereof, & fourth eleotioun was held, ia which the voters pro-
hibited the sale, etc., of beer, TUpon a proseciution for the
1llegal sale 4f bear, the aomplaint and information sheuld
allage the last eleotioué all other types of violators should
be charged under the 1938 eleotion.

_Trusting thet the above sitiefaeterily answers your
inquiries, we are ‘
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ATTORNEY GFNXRAL OF TEXAS

By /8/ . -
Benjemin vwoodall
h Aszslstant
B¥1JCP1DDT
APIROVED JiN 11, 1945 " APTROVED OPDYION COMMITTEE
/8/ Carlos C, 4Lshley -

First sssistant By B. ¥, B, Chairman
Attorney Geaneral _ :



